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OF SOUTH CAROLINA

DOCKET NO. 2020-1-E

POST-HEARING BRIEF
OF SOUTHERN ALLIANCE FOR
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CAROLINA COASTAL
CONSERVATION LEAGUE

In the Matter of:

Annual Review of Base Rates for Fuel
Costs of Duke Energy Progress, LLC
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The Southern Alliance for Clean Energy (“SACE”) and South Carolina Coastal
Conservation League (“CCL”) (together, “SACE/CCL”) submit this brief in response to
evidentiary matters raised at the June 9, 2020 virtual hearing in the above-captioned
proceeding.

l. BACKGROUND

At the outset of the June 9 virtual hearing, Duke Energy Progress (“the
Company”) moved to strike portions of Mr. Gregory Lander’s surrebuttal testimony, filed
on behalf of SACE/CCL on June 2, 2020, on the grounds that Mr. Lander included in his
surrebuttal testimony issues that were purportedly not within the scope of the rebuttal
testimony filed by Company witness James McClay on May 26, 2020.* The Company
further took issue with Mr. Lander’s recommendations in his direct and surrebuttal
testimony related to certain data and discovery issues that the Company framed as
“discovery disputes.”? SACE/CCL opposed those motions to strike, and in response

moved to strike a portion of McClay’s testimony on the grounds that it included new

THrg Tr. at 9.3-9.22.
2Tr. at 18.6-19.25.
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information not included in the Company’s direct testimony or raised by Mr. Lander in

his prefiled testimony.®

1. ARGUMENT

A. DEP’s motion to strike portions of Gregory Lander’s surrebuttal
testimony was untimely.

The Company stated that it had no opportunity to file a motion to strike in
advance of the hearing because (1) Commission regulations require that motions be filed
at least ten days prior to a hearing, and surrebuttal testimony was filed only one week
before the hearing, on June 2"%; and (2) the hearing format and the appearance of
witnesses was not decided until June 3rd.* While the Company could not file a motion to
strike ten days before the hearing, that does not mean that it could not have done so at
some point during the full week between the filing of the surrebuttal testimony and the
hearing date. And the fact that DEP did not know whether witnesses would appear at the
virtual hearing is irrelevant to the question of the admissibility of Mr. Lander’s
surrebuttal testimony. Even if witnesses did not appear at the hearing, Mr. Lander’s
surrebuttal testimony would have been entered into the record as if it were given orally
from the stand. Hence, the Company offers no reasonable defense for its untimely
motion.

B. Even if the motion were timely, it has no substantive basis, and the
Commission should deny it.

i. The Company misstates the legal standard governing the proper scope of
surrebuttal testimony.

3Tr. at 15.16-16.12.
4Tr. at 9.23-10.4.
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To support its motion, the Company claims that “the regulations and laws
applicable in this State allow a party to address in surrebuttal testimony only that which
was addressed directly in rebuttal testimony, and that it’s not an opportunity for a party to
present supplemental direct testimony.”® This is both a misstatement and misapplication
of the South Carolina law on the proper scope of reply testimony.

A party is not prohibited from pointing out, in reply testimony, portions of direct
testimony that were not addressed in rebuttal. South Carolina law provides that testimony
should not raise new arguments or issues that a party should have included in its case in
chief.® Any argument a party raises in its direct testimony is part of its case in chief and
thus is not “novel” or “supplemental.” Further, the law does not require that surrebuttal
be limited only to those issues raised in rebuttal testimony; rather, surrebuttal may be
offered to rebut any evidence offered by the opposing party during a given proceeding.’

Indeed, the standard that the Company proposes here would have profound
procedural implications for the Commission. For every surrebuttal filing, the Commission
could be asked to parse each argument word-by-word and compare it line-by-line to the
preceding rebuttal testimony, and then have to make a challenging factual determination
about the appropriate scope of each argument and response. And here, that effort would
ultimately serve no purpose at all, as the evidence sought to be stricken would still be in
the record as part of the surrebuttal witness’ initial direct testimony. A far simpler

standard—and the one supported by South Carolina law—is that a party may not raise

5Tr. at 9.18-9.22 (emphasis added).

& Daniel v. Tower Trucking Co., 32 S.E.2d 5, 10 (S.C. 1944) (a party may offer reply testimony “provided it
is in the nature of true reply and not such as should have been offered in the case in chief. The latter may
also be allowed, but only in the discretion of the Court.”).

7 State v. Farrow, 504 S.E.2d 131, 134 (S.C. App. 1998).
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new issues or arguments in surrebuttal. Pointing out that the rebutting party failed to
address or rebut parts of the witness’ initial direct testimony is not the same thing.
ii. The contested portions of Mr. Lander’s surrebuttal testimony were in

response to Mr. McClay’s rebuttal testimony and also raised in Mr.
Lander’s direct testimony.

Even assuming the Company’s overly stringent standard applied, the portions of
Mr. Lander’s surrebuttal testimony that the Company seeks to exclude were in reply to

Mr. McClay’s rebuttal testimony, making them appropriate instances of surrebuttal.

a. Short-Term Capacity Utilization

The Company moved to strike the portion of Mr. Lander’s surrebuttal testimony
where he notes that the Company did not provide an alternate assessment of its short-term
capacity utilization and states why that calculation is important to his overall assessment
of the Company’s utilization and the sufficiency of its firm capacity.® This testimony was
directly in response to Mr. McClay’s rebuttal testimony; Mr. McClay stated that he did
not believe Mr. Lander’s conclusions about the Companies’ firm transportation
utilization and short-term utilization to be accurate, and he also disputed Mr. Lander’s
analysis regarding the sufficiency of the Company’s firm capacity.® Mr. Lander’s
testimony was simply stating that, as regards short-term utilization, the Company
provided no alternative calculation to dispute this key part of his analysis. Mr. Lander
discussed the relevance of short-term capacity utilization at length in his direct

testimony. 1

8 Tr. at 9.3-9.22; Lander Surrebuttal Test. at 2.5-2.19.
® McClay Rebuttal Test. at 10.14 -12.3.
10 Lander Direct Test. at 8.13-11.5.
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b. Distinguishing Hourly Burn/Flows by Type of Generator and
Generating Station

The Company also seeks to exclude the portion of Mr. Lander’s surrebuttal
testimony where he testifies about the need for distinguishing hourly burns and flows by
unit type.! This issue too was raised by Mr. Lander in his direct testimony and disputed
in Mr. McClay’s rebuttal testimony.?> Mr. McClay stated that he did not “agree with Mr.
Lander’s recommendations that the Commission require the utilities in future fuel cases
to collect and provide for each generation unit the hourly generation (MWh), the unit
type, and the type and quantity of fuel consumed by hour.”*® Because this issue was
raised in Mr. Lander’s direct testimony, and disputed by Mr. McClay in rebuttal, it was

fair game for surrebulttal.

C. The Commission should grant SACE/CCL’s motion to strike portions of
Mr. McClay’s rebuttal testimony that raise novel issues not previously
raised by SACE/CCL.

On page 7, lines 12 -15 of his rebuttal testimony, Mr. McClay states that the
Companies’ existing firm capacity allows them to procure lower cost natural gas supply
from Transco Zones 3 and 4 and transport it to Transco Zone 5 for delivery to the
Carolinas’ generation fleet. This portion of the testimony is not relevant to any of Mr.
Lander’s direct testimony; Mr. Lander did not raise any arguments related to the pricing
differences between Transco supply zones. The Company’s inclusion of this testimony

appears in keeping with one of Mr. McClay’s stated purposes for his testimony: “to

provide additional background on the management of natural gas supply and

11 Tr, at 14.20-15.10; Lander Surrebuttal Test. at 3.12—4.13.
12 |Lander Direct Test. at 17.11-18.23.
13 McClay Rebuttal Test. at 17.17-18.1.
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transportation capacity on behalf of DEP and [Duke Energy Carolinas].”** But providing
additional, i.e., new information in rebuttal is precisely what South Carolina law
proscribes. Mr. McClay should have limited his testimony to the second stated purpose,
which was to “respond to testimony and recommendations offered by Mr. Gregory
Lander ....”*> Because Mr. McClay’s testimony about pricing in Transco zones strays

beyond that scope, it should be stricken.

D. The issues raised by Mr. Lander related to testimony deadlines,
disc_overy, and data consistency were appropriately addressed in
testimony.

Finally, SACE/CCL disagree that Mr. Lander’s recommendations regarding
discovery deadlines and problems with the data produced by the Companies are not
appropriate for expert testimony. As to the question of discovery timing, expert witnesses
are competent to testify as to any discovery or timing issues that make forming their
testimony difficult or impossible. And Mr. Lander’s testimony on data availability and
consistency is not simply for his own purposes. Rather, Mr. Lander recommends that the
Company be required to track this data because of its relevance to decisions the
Commission must make in this or future fuel cases. It was in part due to Mr. Lander’s
recommendations that the Commission ordered Duke Energy Carolinas to track more
granular hourly data in the fuel proceeding last year. Having now reviewed that data, Mr.
Lander simply made suggestions to improve its usefulness to the Commission.

The Commission, appropriately, remains interested in obtaining useful data. As

Commissioner Whitfield stated at the hearing, “this Commission has ordered the data

from last year and more transparency and smaller time increments ... we, as a

141d. at 4.9-4.11 (emphasis added).
15 d.
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Commission, of course, always want to be as transparent as we can.”*® The Company, on
the other hand, appears to have little interest in transparency here. The Company
provided more granular information, but claims that it cannot be used to make
recommendations or draw conclusions affecting customer rates; Mr. Lander thus made
recommendations to make the data more useful, but now the Company opposes them.’
Meanwhile, the Company does not hesitate to make their own data-driven assertions,
such as “we’re deficient in firm capacity ... and we don’t have extra to release.”*® This
amounts to little more than “trust us; we know what’s best.”

The Commission was right last year to order more granular data, partly in
response to Mr. Lander’s recommendations. At the hearing, the DEP pledged to continue
improving its dashboard tool, a position at odds with their efforts to strike Mr. Lander’s
recommendations. Mr. Lander’s testimony should stand, and the Commission should
adopt his recommendations for improving the data, all of which will serve the

Commission’s stated interest in transparency.

I11.  CONCLUSION

The Company’s motion to strike portions of Mr. Lander’s testimony is based on
an incorrect statement of South Carolina law and should be denied. However, a portion of
Mr. McClay’s rebuttal testimony does go beyond what South Carolina allows by
providing supplemental information; as such it should be stricken. Finally, Mr. Lander’s
recommendations related to data consistency and availability were appropriate and should

remain in the record.

8 Tr. at 87.1-87.7.

17 At no point during this proceeding has the Company contended that Mr. Lander’s recommendations on
data tracking are infeasible.

18 Tr. at 83.15-83.18.
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Respectfully submitted,

/sl Katherine N. Lee

Katherine N. Lee (SC Bar No. 104478)

J. Blanding Holman 1V (SC Bar No. 72260)
Southern Environmental Law Center

525 E. Bay Street Suite 200

Charleston, SC 29403

(843) 720-5270

klee@selcsc.org

bholman@selcsc.org

and

Kurt D. Ebersbach (admitted pro hac vice)
Southern Environmental Law Center

Ten 10" Street NW #1050

Atlanta, GA 30309

(404) 521-9900

kebersbach@selcga.org

Attorneys for Southern Alliance for Clean Energy
and the South Carolina Coastal Conservation
League
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CERTIFICATE OF SERVICE

I certify that the following persons have been served with one (1) copy of the Post-
Hearing Brief filed on behalf of the South Carolina Coastal Conservation League and Sothern
Alliance for Clean Energy by electronic mail and/or U.S. First Class Mail at the addresses set

forth below:

Alexander W. Knowles
Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, SC 29201

Email: aknowles@ors.sc.gov

Carri Grube Lybarker
SC Department of Consumer Affairs
Email: clybarker@scconsumer.gov

Heather Shirley Smith

Duke Energy Carolinas, LLC

40 W. Broad Street, Suite 690
Greenville, SC 29601

Email: Heather.smith@duke-energy.com

Michael K. Lavanga

Stone Mattheis Xenopoulos & Brew, PC
1025 Thomas Jefferson Street, NW
Eighth Floor, West Tower

Washington, DC 20007

Email: mkl@smxblaw.com

Andrew M. Bateman

Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, SC 29201

Email: abateman@ors.sc.gov

Christopher M. Huber
Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, SC 29801
Email: chuber@ors.sc.gov

Katie M. Brown

Duke Energy Progress, LLC

401 West Broad Street, Suite 690
Greenville, SC 29601

Email: katie.orown2@duke-energy.com

Rebecca J. Dulin

Duke Energy Carolinas, LLC

1201 Main Street, Suite 1180

Columbia, SC 29201

Email: Rebecca.Dulin@duke-energy.com
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Robert R. Smith* Il

Moore & Van Allen, PLLC
**Petition to Intervene PENDING**
Email: robsmith@mvalaw.com

Samuel J. Wellborn

Robinson Gray Stepp & Laffitte, LLC
1310 Gadsden Street

Columbia, SC 29201

Email: swellborn@robinsongray.com

June 19, 2020

/s/ Emily E. Selden
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